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This is an action to recover two

hundred dollars for damages alleged
to have accrued to the plaintiff from
the negligence of the defendant IVIc

Iutyres servant defendant Gomez
in driving Mclntyres horse and
carriage along Hotel street Hono-
lulu

¬

against the plaintiff Ah You
The Police Magistrate dismissed

the ease against Mclntyre and ren ¬

dered judgment against the defend
ant liomez for twenty dollars

From decision plaintiff j does not seorn to apply the
appealed to a Justice of the Supreme
Court iu Chambers and the appeal
wa heard by Mr Justice McCully
iiu reudered the following de- -
vwon

-- The Plaintiffs complain that the
defendant Gome sorvunt of
the defendaut Mclntyre being en-

trusted
¬

to drive the carriage of the
latter negligently and unskillfully
drove against and injured Ah You
the plaintiff wife of Ah Sung co
plaintiff It is admitted or proved
that the defendant Gomez iu pur¬

suance of orders drove the defend-
ant

¬

Mclntyres sou down town and
left him and was directed to drive
back to his masters house That
he did not take direct route
thither but drove along Hotel street
to the west of Xuuanu street on his
way to see a frieud of his living
near St Louis College By his
direct route he should not have goue
west of Nuuanu street
driviug rapidly aud

rSESTOX

He was
negligently

about the distance of a block out of
his route when he rau against the
plaintiff All You She was injured
severely disabling her from work
and retmiriug the aid of a nurse

The sole questiou in argument be
fore the Court is whether the ser¬

vant in making this detour on his
own business during which the
aeeideut occurred was acting within
the scope of his employment

I tind cases directly applicable to
the facts in this case In Jorl vs
Morrisou 1834 t Car and Payne
0tl Parke B held that if a ser-
vant

¬

driving his masters cart on
his masters business make a de-
tour

¬

from the direct road for some
purpose of his own his master will
be answerable in damages for any
occasioned by his careless driving
while so out of his road But
if a servant take his masters
art without leave at a time when

he is not wanted for the purpose of
business and drives it about solely
for his own purposes the master
will not be answerable Following
the case in 1S39 in 9th Car and
Payne 6f7 Sieath vs Wilson before
Erskine J a servant drove negli ¬

gently against the plaintiff while
driving out of his way on an errand
of his own in the course of driving
for his master the master wa held
responsible because he has put it in
the servants power to mismanage
the carriage by entrusting him with
it Iu the decisions of the Supreme
Court of the United States Vol 20
p 24 PhifcL and Beading R B
Co vs Derby 1S52 the Court say
The case of Sieath vs Wil m above
cited states the law in a cases
distinctly and correctly Tais Court
says we find no case which asserts
the doctrine that a master is not
liable for the acts of a servant in his
employment when the particular
act causing the injury was done in
disregard of the general orders or
special command of the master
Such a qualification of the maxim
respondeat superior would in a mea ¬

sure nullify it This Court also
cites the language f Mr Justice
Erskine thus Whenever the mas-
ter

¬

has entrusted the servant with
the control of the carriage it is no
answer that the servant acted im¬

properly in the management of it
If it were it might be contended
that if a master directs his servant
to drive slowly and the servant
drives fast and through his negli¬

gence occasions an injury the mas
ter will uot be liable

But that is not the law
ter ia such case will be liable and
the ground is that he has put it in
the servants power to mismanage
the carriage by intrusting him
with it

The same doctrine with the same
limitation is set forth in Smiths
Master and Servant supported by
the cases here cited and many
others The law is uniform and
clear j but when I come to the mat¬

ter of judgment I find a difficulty
sot touched on by either counsel iu
the jeiader of the master and the
servant as defendants It will be

the master is the sole defendant
Upon the authority of Parsons vs
Wlnehett Cush 592 the action
against the master and servant
jointly cannot be maintained
tort is not a joint one The master
is not liable as if the acts were
by himself but because the law

Court per Metcalf J If master
may have suffered a judgment and
satisfied it he call upon the
servant for re imoursement this
he cannot do if servant have been

it a co defendant as a joint tort

prived of this right by the plamtitrs
act of joining the servant with him
Error would lie upon a judgment
ngaiitet them as joint defendants
Since this case comes into this Court
as it was brought and adjudged in
the Police Court and must be so
brought I here dismiss the com-

plaint
¬

From this decision the plaintiff
appealed to this Court and contended
that the defendants sustaining the
relation of master and servant to
each other were properly joined and
cited

CurmoH v
diama J 11

Wriaht v

Steuben ritie arf la
Cb 4 Ohio 399

Wiicoar J and S ID

Wendell 348
Whitntore v WtiterJtotise 4 Car

and P SSS

The case of Oarmtm v tC-- JT i
this the r o to

the

the

ease at bar It was an actiou against
the Company for injuries done to
the plaintiffs property by a con-

tractor
¬

employed by the company5 to
Wast stone upon the companys land
which adjoined the plaintiffs laud
and the Court held the company
liable

Wright v H floor is an authority
in favor of the plaintiff There the
Court held that the father and em-

ployer
¬

of the driver of a wagon
would be liable jointly with the
driver for negligence of the latter
but held that lie was not liable iu
that case because the act of the
driver was willfull

Wfiitmore v Waterfiouse was an
action against the proprietors and
driver of a stage coach for the neg-
ligent

¬

driving of the latter and the
Court Parke B held ou the author-
ity

¬

of Micltaet v Alestree 2 Levinz
172 that the defendants might be
joined but intimated the point
could be raised iu arrest of judg-
ment

¬

Whereupon counsel for the
plaintiff discontinued against the
servant and the jury having found a
verdict for the other defendant the
case was not taken further

The case of JUchaet v Alestree
was against master and servant j

jointly The master sent his ser- -
vaut to train his ungovernable horses
iu Lincolns Inn Fields who leing
unable to govern them they ran
upou the plaintiff and injured him

This ease be supported upon
the ground that the injury was not
the result of negligence ou the part
of the servant but was caused by
the act of the master himself in en-

trusting
¬

his servant with such
dangerous animals

We are of opinion that the law
as laid down in Ftirsons v Wimhell
is correct and therefore the judg
ment appealed from must be af-

firmed
¬

The question as to the liability of
the master for the negligence of his
servant was decided in the plain-
tiffs

¬

favor and does not arise on this
appeal

The appeal is dismissed with costs
J A Magoon for plaintiffs j P

Xeumann for defendant Mclntyre
Dated Honolulu 30 18S7

In tho Supreme Court of the Ha caiion
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This case was originally brought

in the Police Court Honolulu and
the plaintiff sought to recover 100
for work and labor done and per-
formed

¬

by the plaintiff for Domingo
Lopes Ramos in his lifetime and for
money paid

The defendant was -- ued a- - ad¬

ministrator of Bamos- -

At the trial in the P dice Court
the plaintiff having stiretl tiiit he
was a partner with the deceased uju
non suited

From this decision he appealed
and the appeal was heard before Mr
Justice Bickerton who rendered a-

judgment in favor of the defendant
upon the application of counsel for
the defendant upon the grounds

1st That it had not been proved
the mas-- that Mendonca was administrator

fd That there was no proof that
tue claim was presented within six
months from the appointment of the
administrator

The plaintiff asked leave to amend
which was refused

The plaintiff appealed to the Su-
preme

¬

Court in banco
The first appeal being taken from

a judgment of non suit there should
not have been a rehearing upon the
facts The sole point was whether

the evidence before the Po-
lice

¬

magistrate justified the non-
suit

¬

and it is in this view we have
observed that in all the cases cited considered the case

The

done

but

ma

It appears to us from the evidence
that the plaintiff and the deceased
were jointly interested in the work
out of which the claim arose and
that the deceased was to pay the
plaintiff or divide the money when
he received it from the government

The money was not paid to the
makes him answerable says the j deceased but was collected by the

the

may

the

that

may

Nov

defendant and it therefore seems to
us that the plaintiff had no right of
action against the deceased at the
time of his death consequently it
was not necessary for him to put in
his claim against the estate

iJ
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Supposing tho plaintiff and de¬

ceased were partners tho plaintiff
as surviving partner was entitled to
receive the money and to account
with the administrator but tho ad¬

ministrator having received it the
plaintiff is entitled to recover his
share What that share is must be
determined by another suit if the
parties cannot agree

Wo are of opinion that the non-

suit
¬

in the Police Court was right
upon the evidence and that the
appeal should have been dismissed

Under these circumstances it is not
necessary for us to decide the ques-
tion

¬

as to the right to amend in the
appellate court although wo think
that as a rule such amendments
should not be allowed and that the
application should be made to the
Police magistrate

We may however say that where
the refusal to amend would by the
operation of a statute of limitation
bar the plsiintitf from bringing a new
action an amendment ought to be
allowed

Kirk v Dotty G Mees aud W G3C

Larkin v Watson 2 Cromp and
Mees

Davis v Saunders 7 Mass 02
The appeal must be dismissed
J IV Magoon for plain tff C

Brown for Defendant
Dated Honolulu 20th Nov 1SS7
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Metropolitan Market

FKIlTtgr Streex
G J WALLER Prop

Choicest Meats
-

finest Herds

FAMILIES SHIPPING

AND AT THE

Lowest Market Prices

tdAUSub delivered from this Market are
loorODjrbly chilled immediately after by
means of a Bell Cojeraaii Patent Dry Air Re¬

frigerator Meat treated retains all its jnicy
properties and is --uaranteed to keep longer
alter delivery than killed meat

ItSS 3m

J D LAKES

1 30 Fort near St

Manufacturer of
Heatones Tomb

wastiUnd To
and

Of Description
lowest possibe rate
stones and reset

H

St

Bt ajMMrintee
pabiic in Mal
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killing

freshly
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CD

Hotel

Monuments
Tablet Marble Mantels

re ana iim io JUacK
Wbite Marble

Marble Work
Every

oeaned

mde it order at the
Xonamrms and Head- -

sa irders from the other lands
attended to

to

promptly

BEAVER SALOON

NCLTE Proprietor

to fate friend- - and the

That be has opened the above Sa¬

loon where first class Refreshments
wU be red from Z a ra till 10 p m

SBderlae iteiaediate aeperrtou of a
tCM Cktf tie

TIIE FtSET iKMs of
Tobaccos

Cigars Pipes and
Smokers Sundries

Chosen br a personal selection fro a
rasmufactorie has been cbulnd a nd

will be added to from time to time
or s of Branjoict Bafte

Celebrated Billiard Tables
I connected with the etabitiuxent whereeraf theene can participate 1186 Sm

JUBILEE PAPERS
THE PAPERS READ AT THE

EXEECISES at Pnnahoa lattApril bare been Printed la Paaphlet Form andare FOK SALE AT E O HAtL SOJTCS AT
TWENTY FIVE CENTS APIECE
Ili53ra

E O WHITE

IlSSta

Compe
CaiiiAt

Treasarer H M C Sodety

ctu SUtocrtisemcnts

DOLLS

TOYS TOYS TOYS
KTOT FOR SALE

BUT GIVENAWAY
AT THE

HOUSE

104- - Fort St JN S SACHS Propr Honolulu

Special Christmas Sale
Commencing Monday Dec 5th

For the Holiday Season Only

Our Prices are Always the Lowest
And now We Will Offer the Following Special Bargains

Best Print IS yds for 1

Satins all colors 25c a yd
Fine Printed Lawns 10 yds for 1

Victoria Lawn 1 a piece
Fancy Stripes Silk 1 a yd
Ladies Balbriggans Silk Clocked

Finished 4 pair for SI
Kid Gloves V and 4 Buttons

shades 3oc a pair
light

Lisle Thread Ilose all colors 33 and
oOcts a pair

We guarantee all

Ladies Terino Vests oOcts
Ladies Chemises oOcts
Col Border Ladies Collars 2 for 25cts
Col Border Handkerchiefs Gocts

a dozen
Silk Handkerchiefs 25cts each
Mikado Towel Tidie 2octs each
Extra Size Towels 25cts each
Mosquito Net 3 a piece
White Bed Quilts 1 each
Mens Unlaundered Shirts 75c each
Mens Balbriggan Hose 4 pairs forl

these goods to be perfect just as represented
we can justly say that we

Undersell all Other Houses
And by comparing Prices you will find it so Our Stock of

Will arrive by the Australia due Dee 12 on account of the arrival
we have decided to sell the entire

Holiday Stock at Cost Price
CONSISTING OF

Plush Toilet Sets Manicure Sets
Whist Broom Holders Music
Boxes Infants Toilets Shav-

ing
¬

Sets Smokers Companion
Work Boxes Etc Etc

CA
r

and and

late

119j tfj

TLE d COOKE
vould respectfully call renewed attention to their

LAEGS STOCK OE STANDARD GOODS
Especially selected to meet the demands of

Planters Sugar liils and Heehanes
Becent large arrivals enable us to fill orders with increased satisfaction

and unremitting attention to the wants of pur patrons and replenishing
stock from San Francisco New York and England to disappoint our cu
tomers bat very rarely To catalogue our varied stock or properly de-
scribe

¬

it would take an entire issue of the Gazette supplement and all
in fine print Call and make your wants known We specially would
call attention to new supplies as follows

ASBESTOS PELT MIXTURE

Peari

Files

TIi bfAXDARD pipe and boiler covering
and Hair Felt

Palace and Vulcan Kerosene Oils
A large stock at bottom prices

FRANKLYN STOVE COAL in quantities to suit
Increased stocks and lines of Shelf Goods and Mechanics Tools

sfvsrs Planes Elio
A large line of AGATE WARE A splendid COOKING CROCK

a new invention which should be in every nice kitchen

ggjr For the rest call and see for yourself

GEO ENGLEHARBT
IMPORTER AXD DEALER

Stoves Chandeliers and Lamps
ALSO

3m

Crockery Clasware House-Furnishin- g- Hardware
Lgato Iron xa23c2 17ixi-cc-ax-- o

AGENT HALLS SAFE AND LOCK COMPANY
BEAVER BLOCK Fort Street Store Formerly OccnpIeAy S Xott opposite

Sprecfeels Bant Ilonolcin V

Advertise in the Hawaiian Gazette

tVMP9

1155

IX

HSi Coa

foreign Imcrttscnuuis

wttttams TYnrrvND CO
yy xuu wni

Shipping Commission Merchants

ma tl fnrnlA Street Snn FranclfCO 1149

W-- H CK0SSMAN BR0

COMMISSION MERCHANT

77 mill 70 ilrunil Street Sow Torli

ifir Cnatlo t Cooko and J T Wntc
house 9 r

T1IEO II IJAVIBS UAHOLO JAVION

THEO H DAVIES CO

Commission Merchants
12 13 Tlio Albany

LIVEIirOOL

Only Pebble Establishment

gISQ9
Mullens Optical Depot
i3 lionuroiuery St near Iuh S P Iai

S Specialty 35 Yoarso
The most complicated cajes of defectlra

vUlon thoroughly dlasnosed FREE OF
UIIAKGK Orders b mail or express promptly
attended to

tSComponnd Astigmatic Lenses Mounted to
orderat two aonrs notice 1127 iV

DR J GOLLIS BROWNE

CHIiORODYN

lMTly

31 v

Sri
THE ORIGINAL and ONLY GENUINE

Advice to Invalids If too wish to obtainflb
quiet refreshing sleep free from headche re
itei irom pain anuan ulsh to calm and assnaire
mo weary ucuuis 01 procracieu uiscase in-
vigorate

¬

the nervous media and i emulate the
circulating systems of the body yon will pro-
vide yourself with that marvellous remedy dis ¬

covered by Dr J Collls Browne ate Army
Medical btaff to ihich he save the name of
CIILORODYNE aud which is admitted by the
profession to be the most wonderful and valuabieremedy ever discovered

CIILORODYNE Is the bestromedy known for
Coughs Consumption Bronchitis Asthma

CIILORODYNE acts like a charm in Dlarr
hea and is the only specific in Cholera and
Dyientcry

CIILORODYNE effectually cms short all at¬

tacks or Epilop y Hysteria Palpitation and
Spasms

CIILORODYNE is the only naliiattre in Nen- -
ralqia Rheumatism Goat Cancer Toothache
Meningitis Ac

From Symes A Co Phannact atieal Chem
ists Medical Hal Simla January 5 1SSU IoJ T Davenport Esq 33 Great Rnssell Street
Bloomsbnry London Dear Sir We embrace
this opportunity of congratnlatinr yon upon the
wide spread reputation this jnstly esteemed
medicine Dr 1 Collis Brownes Chlorodyne
has camed for itself not only In llindostan
bucall over the East As a remedy for generals
utility we must question whether a better isimported into the conntry and we shall be glad
to hear of its finding a place In eTery Anlo
Indian home The other brands we are sorry
to say are now relegated to the native bazaars
and judging from their sale we fancy their
sojourn there will be but evanescent We
could multiply instances ad infinitum of the ex
traordinary etilcacy of Dr Collis Browne Chlo-
rodyne

¬

in Diarrhoea and Dysentery Spasms
Cramps Neuralgia theVomitlng of Pregnancy
and as a general sedative that have occuied
nnaer our personal observation during many
years In Choleraic Diarrhosa and even In thfcmore terrible forms of Cholera itself we rrStSS
witnessed its surprisingly controlling powP

c u4tc cci ui u aiijr uuicr inrm oi mi
medlcin than Collis Brownes from a firm
Conviction that it Is decidely the best and also
from a sense of duty we oive to the profession
and the public as we are of opinion Lbat the
substitution of aHy other than Collis Brownes
is a DEL1EEEATE BKEACII OP FAITU ON THE PART
OP THE CHEMIST TO rKECMBER AND PATIEST
alike We are Sir faithfully yours Symes fc
Co Members of the Pharm Society of Great
iirltian ills Excellency the viceroys Chem
ists

CAUriON Vice Chancellor Sir W Pn n
Wood stated that Dr J Collis Browne was
undoubtedly the Inventor of Chlorodyne that
the story of the defendant Ftjeman was de-
liberately

¬

untrue which he iWrettet to sav
had been sworn to See The Times July 13
1564

Sold in bottles at Is lVjd 2s 9d 4s 6d
and lis each None is genuine without the
words Dr I Collis Brownes Chlorodyne on
the Government stamp Overwhelming medi
cai testimony accompanies eaeb bottle

Caution Beware of Piracy and Imitations
Sole Manufacture J T DAYBNPORT

Great Russell Street Bloomsburv London
1178 6m
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THE BABC0CK WILCOX

Water Tube Boiler

Is superceding all other Steam IJoilers- BECAUSE IT IS 3I0RE -
Economical of Fnel

Less iiaWo to Explode
Easier of Transportation

AND COSTS XO --MORE

tfFH deJPtn and pne can be ob ¬
by application to

W E ROWELL HooluJu
17r Sole Agent Hawaiian Islands

The Hartford Fire Insurance Co

- TJARTFCMft CO KCTHCT

ISCOKPOKATUD l6ll

AsspU Jan

Hariri

1 1887 505594645
established miiim tt

the Hawaiian Islands the ondewlgnerf TnVrisks on It pifiierebandljeVnmlture Maeblntr rThXSffavorable terms Lowe promnl75B--
lavable here
IT76m

ItPbnouAgent for the Hawaiian Julia
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